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Sent Via E-Mail 
David Tuthill 
Idaho Department of Water Resources 
P.O. Box 83720 
Boise, Idaho 83720-0098 

Re: N'MC Mitigation Agreement 

Dear Director. 

Attached please find a jointly submitted Mitigation Agreement for your consideration and 
action. This Agree~nent is the result of extensive negotiations on the part of the parties to this 
Agreement in an effort to nlove management of Idaho's water resource on the Eastern Snake 
Plain Aquifer in a positive direction. If approved, this Agreement will provide the Water 
Mitigation Coalition ("WMC") members with the certainty that their operations will not be 
curtailed as a result of the Idaho Department of Water Resources on-going conjunctive 
administration of the ESPA and hydraulically connected reaches of the Snake River. It is 
anticipated that the mitigation provided herein will more than adequately mitigate for the 
depletions occurring as a result of the operations. Moreover. senior water right holders will be 
mitigated for those effects and welcome the initiative of the WMC to step forward with such a 
complete plan. 

The parties look forward to the expeditious processing of this Agreement and hope that it 
can fonn the framework for additional mitigation agreements in the near future. Solutions like 
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this one will hopefully lead to a resolution of the conjunctive managemeill issues facing the 
State. 

Very truly yours, 

BARKER ROSI-IOLT & SIMPSON LLP 

SKSIjn1 
Enclosure 
cc: So Beeman 

Terry Uhling 
Gove~llor C.L. Otter 



WATER RENTAL AGREEMENT 

THIS WATER RENTAL AGWEMENT ("Agrcement") is made and entered into this 
day of Febi-uary 2007, by and betweca the, MWIDOKA IRRIGATION DISTRICT 

("MID") and certaiu Eastern Snaltc Plain Aquifer groundwater users, jointly and severally, listed 
on Exhibit A collectively referred to as the Water Mitigation Coalitiosi ("WMC" or "Lessee"). 
Lessee is entering this Agreement for the purpose of mitigating depletions caused by Lessee's 
groundwater diversions to the water supplies of ceilain surface water right holders listed on 
Exhibit B ("Senior Water Coalition" or "SWC"); 

RECITALS: 

A. MID owns or has equitable title to approximately 367,000 acre fcet of storage space 
in reservoirs located on the Snalte River upsti-earn from Milner Dam, including, b~l t  not limited 
to, 29,672 acre feet of storage space ill Palisades Reservoir with a priority date of J L I I ~  28, 1939 
(refen-ed to as "Palisades storage" - MID'S Palisades storage for tile purpose of this Agreement 
does not include MID's "winter water savings" storage right in Palisades Reservoir of 5,328 acre 
feet with a priority datc of March 29, 1921), and 83,563 acre feet of storage space in American 
Falls Reservoir with a priority date of March 30, 1921 ("American Falls storage"); and 

B. Lessee and SWC have cntered into a mitigation agreement whereby Lessee has 
agreed to provide to SWC 10,000 aere-feet of MID stored water to be leased by Lessee in 
conlpliailce with applicable Water District 01 rental pool rules and regulations and other federal 
or State of Idaho rules and regulafio~ls and to be delivered to the SWC as the SWC directs, 
s~lbjeet to the tenns and conditions set forth in this Agreement; and 

C. MID herein agrees to lease said 10,000 acre feet of stored water to Lessee for use by 
SWC as SWC directs from time to time; and 

D. MID and Lessee wish to provide for their mutual benefit and for the benefit of SWC; 
and 

E. based upon an evaluation of MID's irrigation needs for the ten11 hereof, MID has 
deten~iined it call enter into a long tern1 water rental agreement that takes illto account the 
alnoullt of storage water that it has available each year and the impact on other storage right 
holders that may result from the rental; 

NOW, THEREFORE, i11 considcration of the mutual covenants and agreesiients herein 
contained, and other good and valuable consideration, the receipt of which is hereby 
acknowledged, the parties hereto agree as follows: 

1. The above recitals are hereby fully incorporated illto this Agreement 

2. During calendar year 2007 and during each succeeding year through the calendar 
year 2026 (For a tenn of 20 years) MID hereby agrees to lease to WMC for the benefit of SWC 
10,000 acre feet of MID storage water, as above described, which water shall be called first from 
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Palisades storage, to the extent available, then Srom American Falls storage, which storage water 
will be made available for use by SWC as SWC directs, subject to applicable laws, rules and 
regulations and subject to the terms and conditions of this Agreement. The Watennaster of 
Water District 01 will deliver the water at points of diversion mutually determined by SWC and 
MID, in accordance with the terms, conditions, and rules which govern renting and delivery of 
water by the Water District 01 water bank. 

3 .  MLD shall not be required to deliver the rental water described in paragraph 2 in 
any year in which the total of all of MID'S filled storage is less than 275,000 acre feet as of June 
1" of that year. 111 the event that water is not available under the te~-~ns  and conditions described 
in this Agreement, the lease fee described herein shall be delivered to the SWC, as directed in 
writing by the SWC to the WMC prior to June 15, for distribution or use as the SWC may 
determine. Said delivery shall satisfy the obligations of the WMC pursuant to this Agi-eement 

4. if, pursuant to the -Water District 01 rental pool 1~11~s or other applicable law, rule 
or regulatio~l it is deten-mined that the rental of water as set forth in this Agreement in any 
particular year creates an impact on other storage space holders, and as a result MID is required 
to furnish replace~nent or mitigation water to impacted spaceholders in the year subsequent to the 
rental, the amount of storage water that MID is required to deliver in that subsequent year 
pursuant to this Agreement will be reduced by the number of acre feet that MLD is required to 
deliver to impacted spaceholders. 

5. Except as otherwise provided in paragraph 3 of this Agreement, the yearly rental 
price shall be payable directly to MID and shall be paid every year during the term of this 
Agreement, in consideration of this long term obligation and in order to enhance the capacity and 
reliability of MID to furnish rental water to Lessee, even in years in which this Agreement 
provides that MlD will not be required to deliver water, and even in years in which MID is only 
required to deliver a portion of the water, in the following amounts:. 

5.1 For years 2007-201 1, $1 20,000.00 
5.2 For years 2012-2016, $130,000.00 
5.3 For years 2017-2021, $140,000.00 
5.4 For years 2022-2026, $150,000.00 

Said initial yearly rental price shall be payable on June IS'", 2007, conditioned up011 approval of 
this Agreement by all parties to this Agreement, the Committee of Nine ("Committee") and any 
other required state or federal entity, if ally. Thereafter the yearly rental price shall be paid on or 
before June 15th of each year during the term of this Agreement. In addition, Lessees shall pay 
any and all administrative charges made by the Committee in coilnection with the subject 10,000 
acre feet of MID storage water. Any amount not paid by June 30'" of each year shall bear 
interest at the rate of 12% per ailnunl until paid. 

6. The nature of use of the water rented shall be agricultural inigation pulposes or such 
other purposes as may be permitted by apphcable law and as determined by the S W C .  The point 
of diversioil and the place of use shall be at the locatiolls specified by the S W C .  
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7. This Agreement is specifically conditioned up011 the Committee's approval, and the 
approval of any otller required state or federal entity. Should such approval not be iblthcoming, 
this Agreement shall become IILIII and void. 

8. This Agreement shall be subject to all applicable provisions of Idaho law, rules and 
regulations of the Idaho Water Resource Board and the Idaho Department of Water Resources, 
any applicable Rental Pool Procedures of the Com~llittee, and any applicable resolutions of the 
water users of Water District 01. MID and Lessees shall be subject to all duties and obligations 
and shall be entitled to all benefits and protections provided by applicable Idaho law, rules and 
regulations, procedures, and applicable resolutiolls of Water District 01. 

9. The approval of this Agreement by the Con~nlittee shall constitute a s~~bstitute for 
the requiren~ents of Idaho Code $ 42-222, as authorized in Ida110 Code $5 42-1763 and 42-1 764. 

10. 'I'his Agreement inay be executed in counterparts by tile parties. Each paliy 
w a ~ ~ a n t s  that it has taken all necessary action and received all necessary authority to execute this 
Agreement. The failure of the Lessee to execute this Agreenlent or to advance the appropriate 
monies for 2007 shall be notice to MID that said Lessee bas elected to not participate further. 
Facsimile copies shall be regarded as originals for all puiposes. 

11. SWC shall be responsible for compliance with any applicable provisions of the 
Federal Reclaination Reform Act of 1982 that may affect this rental transaction. 

12. In accordance with the provisions of Idaho Code 5 42-1764, the rental and 
distribution of water under this Agreement shall not constitute a dedication to the lands or the 
uses of the SWC. 

13. Nothing contained in this Agreement shall be deemed to create a partnership, joint 
venture or employment relationship between MID, the Committee and/or Lessees or SWC. 
None of the parties shall be liable, except as otherwise expressly provided in this Agreement, for 
any obligations or liabilities incurred by the other. 

14. Should there be a breach of this Agreement, the prevailing party in any litigation 
brought to enforce the tenils of this Agreement shall be entitled to an award of its reasonable 
attonley fees, in addition to all damages, reinedies authorized by law or in equity, and costs of 
suit. 

[Signatures on following page] 
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IN WITNESS $7-IEREOi:; the  palties have executed this Agrceixent on the da)~ and yeai- 
first above writtell. 

.'MID" 

MINIDOICA IRRIGATION DISTRICT 

" W C "  

VJatei- Miti~atioil Coalition 

J. R. Siinulot Comoanv 

Its: 

Basic American Foods. a division of Basic Americail. Inc. 

By: 
Its: 

By: 
Its: 

Reviewed and Approved by the Committee of Nine 

By: , Watei-master 
Water District 01 
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1N WITNESS WHEREOF, the pa111cs have executed tills Agreelllellt on the day and year 
first above written. 

"MID" 

MINIDOKA IRRIGATION DISTRICT 

"WMC" 

Watel- Mitigation Coalition 

J,  R. Si~nulot Company 

,.i 
,..... 

.,I ,- 

Terrv T .  Uhling 
Its: senid? Vice ~ r e k ~ d L n t ,  secre;ary and 

General Counsel 

Basic American Foods, a division of Basic American, Inc. 

By: 
Its: 

By: 
Its: 

Reviewed and Approved by tile Committee of Nine 

By: , Watermaster 
Water District 01 
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IN WITNESS WHEREOF, the parties have exccuted this Agreement on ltie day and year 
first above written. 

MXNlDOKA IRRIGAFION DISTRICT 

'"MC" 

Water Mitigation Coalition 

S. R. Simwlot Company -- 

Its: 

Basic American Foods,a division of Basic American, Inc. 

By: 
Its: PIZES ibehx. 4 

By: 
Its: 

Reviewed and Approved by the Committee oENine 

By: , Watermaster 
Water District 01 
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IN WITNESS WHEREOF, the parties have executed this Agreement on the day and year 
first above written. 

"MID" 

MINIDOKA IRRIGATION DISTRICT 

"WMC" 

Water Mitigation Coalition 

J .  K. Si~noiot Companv 

Its: 

Basic American Foods. a division of Basic American, Inc. 

ConAm-a Foods Packaged Foods Company, Inc., d/b/a Lamb-Weston 

ConAma Foods Packaged Foods Company, Inc., d/b/a Larnb-Weston 

U:\Legi~l\WA'l'ER\sr Water Users Coalilion\Water Lease (FINAL), 02-13-07.doc 
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Reviewed and Approved by the Comn~ittee of Nine 

By: , Watermaster 
Water District 01 

U:\Legal\WATER\Sr Water Users CoalitiodWater Lease (FINAL), 02-13-07doc 
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EXJRIBPT A 

I. R. Simplot Company 

Basic American Foods, a division ofBasic American, Inc. 

ConAgra Foods Packaged Foods Company, Inc., d/b/a Lamb-Weston 

Exhibit A 



EXI-IIBIT B 

A&B Irrigation District 

American Falls Reservoir District #2 

Burley Iur-igation District 

Mil~ler IITigation District 

Minidoka Iurigation District 

Northside Canal C o n ~ p a ~ y  

Twin Falls Canal Company 

Clear Springs Foods, Inc. 

Exhibit B 



STIPULATION REGARDING MITIGATION AND NlOTION FOR APPROVAL 

The Water Mitigation Coalition (the "WMC") and the Sei~ioi- Water Users' Coalition 

("Senior Coalition") hereby stipulate and agree as follows: 

1. 

PAIZTIES 

1. The WMC is a group of ground water right holders co~i~prised of J. R. Simplot 

Compai~y, Basic American Foods, a division of Basic American, Inc., and ConAgra Foods 

Packaged Foods Cornpaiiy, Inc., d/b/a Lainb-Weston, who all have operations ill eastern Idaho 

and have organized to proinotc their co~nmon interests 

2. The members of the WMC, who divert grouiid water fionl the Eastern Snake Plain 

Aquifer ("ESPA") within or near Water Districts 100, 110, 120, 130 and 140, represent that they 

are authorized to enter into this Stipulation Regarding Mitigation and Motion for Approval 

("Mitigation Agreement"). The members of the WMC further represent that they have full 

authority and resources to perform or ensure perfonnance of the mitigation and related 

obligations described in this Mitigation Agreement. 

3. The Senior Coalition is comprised of A&B lnigation District, American Falls 

Reservoir District #2, Burley Issigdtion District, Milner Irrigation District, Minidoka Irrigation 

District, North Side Canal Colnpany and Twin Falls Canal Coinpaiiy and Clear Springs Foods, 

Inc. The members of the Senior Coalition represent that they have full authority and resources to 

perfonn or ensure perfor~nance of the Senior Coalition obligations described in this Mitigation 

Agreement. 

4. The parties have agreed to this Mitigation Agreement by negotiation and 

compromise, and hereby assent to its tenns 

U:\hgahWATER\Sr Water Users Coulition\Pmcessor Mitigation Agrcerpeiit (FINAL), 02.1 3-U7duc 
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11. 

DEPLETIONS 

5 .  The WMC Menlbers are authorized lo divert ground water under valid existing 

water rights. The source of water for those ground water rights is the Easten1 Snalte Plain 

Aquifer ("ESPA"). The Idaho Departlnent of Water Resources ("TDWR) and the Snake River 

Basin Adjudication Court have detevnlilled that the ESPA and these ground watel-  rights arc 

hydraulically connected to the spring and surface water sources and water rights of members of 

the Senior Coalition. 

6 .  For purposes of this Mitigation Agreement, the Senior Coalition accepts the 

following representations of WMC and WMC accepts the following represelltations of the Senior 

Coalition: 

a. WMC represents that Exhibit A is a complete list of all WMC members 

and their addresses who divert ground water from the Eastern Snake Plain Aquifer ("ESPA") 

within or near Water Districts 100, 110, 120, 130 and 140 and their colrespondiilg ground water 

rights that are not included within an existing Groundwater District; 

b. Senior Coalitioll represents that Exhibit B is a complete list of all Senior 

Coalition members, their addresses and their surface water rights which are senior to the WMC 

water rights in Exhibit A, and that these surface water rights shall be mitigated in accordance 

with the terms of this Mitigation Agreement. The Senior Coalitiou also agrees as a result of such 

mitigation that in any administrative, judicial or other proceeding which would otherwise result 

in the partial or complete curtailment of the WMC water rights (i) in connection with a surface 

water Delivery Call by all or any of the Senior Coalition Members or (ii) in connection with any 
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other administrative, judicial or other proceeding ~vhich would otherwise res~ill in the partial or 

complete curtailnlellt of the WMC water rights ("Delivery Cali"), it is the intention of the Senior 

Coalition that all iiilpacts of the Exhibit A water rights on the Exhibit B water rights shall be 

fully mitigated in accordance with the telllls and conditions of this Mitigation Agreement. 

c. The parties agree that these representations are essential terms of this 

Mitigation Agreement. The parties f~trther agree that if the relationship between the water rights 

of WMC listed on Exhibit A and the water rights of the Senior Coalition listed on Exhibit B is 

determined by the lDWR to materially change in the future, the parties will in good faith 

negotiate proportional changes to the level of mitigation and Delively Call subordination 

provided in this Mitigation Agreement. 

7. For purposes of this Mitigation Agreement only, the paities have reviewed the 

recorded water rights of the WMC listed in Exhibit A and have analyzed said water right records 

using the IDWR's ground water model and other analytical methods to determine a negotiated 

average a n ~ ~ u a l  net depletion to the surface water sources of the Senior Coalition water rights 

listed in Exhibit B, resulting from the WMC members' ground water pumping. Without 

intending to be boulld outside of the scope, subject matter, terms and conditions of this 

Mitigation Agreement and without intending to set a precedent for other such mitigation 

arrangeinents of like factual circumstru~ces, the parties stipulate that the average annual net 

depletion resulting from ground water usage by the WMC members as of the date of this 

Mitigation Agreement is 10,000 acre-feet per annum ("AFA") [See Exhibit C (Brockway 

Calculations)]. 
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111. 

MITIGATION AND SUBORDINKTION 

8. In consideration of tile acceptance of mitigation and Delivery Call subordination 

by the Senior Coalition provided herein, the WMC agrees that for a lnini~nunl period of twenty 

years, it will acquire and annually deliver 10,000 acre feet of Minidoka Ivrigation District stored 

water to the Senior Coalition for purposes of mitigating the agreed upon average annual net 

depletion set forth in Paragraph 7, above. The annual delivery of 10,000 acre feet shall mitigate, 

for all purposes of the Senior Coalition, the depletions caused by the water rights listed on 

Exhibit A within Water Districts 100, 110, 120, 130 and 140 and shall also mitigate those 

depletions caused by the water rights listed on Exhibit A which affect the surface water rights 

held by and on behalf of the members of the Senior Coalition in all other Water Districts. The 

Senior Coalition hereby represents and warrants to the WMC that the Senior Coalition will be 

responsible for compliance with any provision o l  the Reclamation Reform Act of 1982 in the 

diversion and use of the 10,000 acre feet s~lpplied by the WMC hereunder. Furthermore, the 

Delivery Call subordination set forth below shall remain in effect indefinitely with no additional 

obligations by WMC provided (1) the provisions of paragraphs 8 and 11 are satisfied and (2) 

there are no additional palties or water rights included in the Delivery Call subordination that 

exceed the scope of the assign~nent provisions as set forth in Paragraph 17, below. 

Notwithstanding any other provision herein to the contrary, in the event that in any year or years 

during WMC's obligation to deliver storage water pursuant to this Mitigation Agreement, WMC 

is unable to deliver 10,000 acre feet of storage water fioni Minidolta irrigation District because 

Minidoka Irrigation District cannot provide 10,000 acre feet of ~nitigation water in accordance 

with its Water Rental Agreement with the WMC, the parties agree that WMC's mitigation 
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obligation hereunder for any such year or years shall be satisfied simply by the pay~ient to the 

Scnior Coalition of tile yearly water rental fees for said 10,000 acre feet of nlitigatio~l stor-age 

watcr. 

9. The parties agvee that, as long as WMC provides to the Senior Coalition 10,000 acre 

feet of stored water per annuni for mitigation (or in such years when stored watcr is not available, 

malzes the full water rental paynent lo the Senior Coalition for such mitigation water), the 

Senior Coalition will fully subordinate any surface water Deliveiy Call to WMC's water rights 

listed on Exhibit A. This subordi~iatiori shall also iilcludc any injury calculated by the Director 

for the WMC water rights listed in Exhibit A in response to a surface water Delivery Call that 

iiiay exceed the stipulated average annual nct depletioil set follh in paragraph 7 above and the 

accounting identified in paragraph 11 below. Furtheinlore, any surface water Delivery Call shall 

be diminished to reflect such additional calculated injury, as that additional calculated injury 

might othenvise increase the mitigation required by other water rights in response to the surface 

water Delivery Call. The paihes mutually recognize that the actual injury calculated by the 

Director in any particular surface water Delivery Call may be less than or exceed the stipulated 

average annual net depletion set forth in Paragraph 7 above and the accounting identified in 

Paragraph 11 below. Variations in injury calculated by the Director above or below the 

stipulated average annual net depletion shall not be considered material changes requiring good 

faith negotiations set forth in Paragraph 6c, above. Notwithstanding the foregoing, if the 

Director does not adlllinisier the WMC water rights as provided in this Mitigation Agreement, 

the parties shall jointly seek relief h o ~ n  the Director or a District Court of competent jurisdiction 

to ensure compliance with this Mitigation Agreement. Ultimately, if a District Court detennines 

that the Director is not required to ellforce this Mitigation Agreement, this Mitigation Agreement 
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may be ternlinated by either pa11y upon written notice. Such iemnlination shall not in itself 

prejudice the rights of the pa~?ies to eiltcr into or pel-form other agreements regarding the subject 

water rights. Finally, nothing in this Agreement shall preclude thc Senior- Coalition from 

protesting or participating in any fkture I.C. 42-222 transfer proceedings that concenl the WMC 

water rights Iistcd on Exhibit A. 

IV. 

ADDITIONAL PROVISIONS 

10. The pai?ies nlutually agree and intend that this Mitigation Agreement shall bc 

submitted to and approved by tlie Director of the Idaho Department of Water Resoul-ces 

("LDWR) as a mitigation or replacenlent water plan. The parties also agree to seek approval by 

the Committee of Nine of the long term mitigation water storage lease with Minidoka Irrigation 

District described above in Paragraph 8. The parties agree to exercise good faith efforts to obtain 

timely approval by the Director of this Mitigation Agreement. On an interim basis, in the event 

that the Director does not timely approve the Mitigalion Agreement, the parties agree that the 

mitigation provided herein shall nevertheless take effect and shall effectively subordinate any call 

by the Senior Coalitiori or its meinbers as set forth in Paragraph 9, above. 

11. The parties hereby agree that in addition to the illutual obligations set forth herein, 

that certain spaceholder contracts with the Bureau of Recla~uation require that storage be debited 

against said spaceholder accounts and delivered to downstream irrigation water users as a result 

of spaceholder groundwater use and depletions to the Snake River. Therefore, the parties will 

also request that the Watennaster and the IDWR make or cause to be made ail accounting of the 

pertinent spaceholder contracts in accordance with the terms of those spaceholder contracts to 
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ensure the propei- accouuiing aud debitinglcrediting of grouildwatcr watcr use as against storage, 

though agreement by the Walennaster and the LDWR to make or cause to be made such ail 

accounting shall not be a condition of the other obligatioils and rigllts of the parties set forth iil 

this Mitigation Agreement. 

12. Additional Acts And Documents. Each party hereto agrees to do all such things 

and take all such action, aiid to make, execute and deliver such other docu~ne~lts and instiuments, 

as shall be reasonably requested to cany out the provisions, intent and purposes of this Mitigation 

Agreement. 

13. Authority. Each of the parties hereto represents and wana11ts to the other that 

this Mitigation Agreement has been duly authorized by all necessary action and that this 

Mitigation Agreement constitutes and will constitute a binding obligation of each such party. 

14. Attorneys' Fees. In the event suit is brought or an attorney is retained by any 

party to this Mitigation Agreement to enforce the tenns of this Mitigation Agreemellt or to 

collect any moneys due hereunder, the prevailing party shall be entitled to recover reimbursement 

for reasonable attorneys' fees, court costs, costs of iuvestigatioil and other related expenses 

incurred in con~iection therewith in addition to any other available remedies. 

15. Assignability of Mitigation Agreement. Subject to applicable il~les, laws and 

regulations, this Mitigation Agreement and all rights hereunder inay be assigned by the members 

of WMC and the Senior Coalition to their respective successors in interest of the water rights 

listed in Exhibits A and B. Furthennore, after written notice to the Senior Coalition and consent 

of the IDWR, any ineinber of the WMC iilay delegate its duties and assign its rights, i~icludillg 

the right to receive subordination, under this Agreement to another member of the WMC. Upon 

such an assignment and delegation, the assigning member's water rights shall no longer be 
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covered by the the provisions ofthis Mitigation Agreement. The WMC shall then have the right 

to apply the storage water relating to the departing meinbeu's water rights toward mitigating (i) 

additional WMC rnelnber water rights or (ii) new WMC inember water rights. The WMC lnay 

also substitute additional WMC members into this Mitigation Agreement that are reasonably 

acceptable to the Senior Coalition and its consultants and approved by the IDWR. Othe~wise this 

Mitigation Agreement inay not be assigned by any party without the express written consent of 

the members of the other party, which consent shall not be unreasonably witld~eld. Subject to the 

ibregoing, this Mitigation Agreement shall bind the strccessors and assigns of ail parties hereto. 

16. Complete Agreement. No verbal statements or conversations between the parties 

hereto or their representatives, whether the same shall have been implied or direct, occurring 

either before or after the execution of this Mitigation Agreement, shall be coilstrued as having 

any bearing or effect upon this Mitigation Agreement or any portion thereof, it being tulderstood 

that this written Mitigation Agreement evidences the complete agreement between the parties 

hereto regarding their mitigation and replacement water plan to resolve the impact of the WMC 

water rights on the Senior Coalition's water rights described in this Mitigation Agreement. 

Specifically, the parties agree that this Mitigation Agreement shall supersede all prior contracts, 

agreements and arrangements between the parties concerning the mitigation and replacement 

water plan to be submitted to the D W R  for approval. This Mitigation Ageement may not be 

changed, modified or rescinded except in writing, signed by all parties hereto, and having been 

approved by the D W R .  Any attempt at oral inodification of this Mitigation Agreemeilt shall be 

void and of no effect. Notwithstanding the foregoing, the parties agree that they shall be free to 

enter into and to perfonn such other agreements regarding their water rights as they may mutually 

determine to be appropriate. 
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17. Captions. Captio~ls and paragraph headings used herein are for coiivei~ience only 

and are not a part of this Mitigation Agreement and shall not be deemed to linlit or alter any 

provision hereof, and shall not be deemed relevant in construing this Mitigation Agreement. 

18. Ame~~dmel i t  and Waiver. The parties may, by mutual agreement in writing, 

signed by each party and approved by the IDWR, amend this Mitigation Agreement in any 

respect. Each party hereto may, insofar as it is entitled to the rights and benefits of this 

Mitigation Agreement: 

a. Extend the time for the perfornla~lce of any of the obligations of the other. 

b. Waive any representations by the other contained in this Mitigation 

Agreement and performance of any obligations by the other. 

c. Waive compliance by the other with any ofthe covenants contained in this 

Mitigation Agreement. 

d. Waive the fulfillment of any condition that is precedent to the 

performance, by the party so waiving, of any of its obligations under this Mitigation Agreement. 

Such extension or waiver shall in no way otherwise affect either party's right to 

enforcement of the provisions contained in this Mitigation Agreement nor shall any extension or 

waiver be held to be an extensioll of time or a waiver of any prior or subsequent breach of any 

obligation under this Mitigation Agreement. 

19. Exhibits. All exhibits referred to herein are incorporated in this Mitigation 

Agreement as if set forth at length herein. 

20. Specific Performance, Iniunctive Relief. The parties agree that the obligations 

and performances hereunder involve unique circumstances and that a breach in performance 

here~rnder could leave a non-breaching party without an adequate remedy at law. To the fullest 
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extent peimitted by applicable law, the parties therei'ore agree that in addition to any other 

remedies available at law or in equity, a nail-breaching pal-ty shall be entitled lo seelc specific 

perfo~lnance and injunctive relief to cnforce its rights hereunder. 

21. Governing Law. This Mitigation Agreement shall he deemed to be made under, 

and shall be construed in accordance with and shall be govei-iied by, the laws of the State of 

Idaho, and suit to enforce any provisioi~ of this Mitigation Agreenlent or to obtain ally remedy 

with respect hereto may be brought in any court or adnlinistrative forum with proper jurisdiction 

in the State of Idaho. 

22. Interpretations. To the extent permitted by the context in which used, (a) words 

in the singular number shall include the plural, words in the masculine gender shall include the 

fe~ninine and neuter, and vice versa; and (b) references to "persons" or "parties" in this 

Mitigation Agreement shall be deemed to refer to natural persons, corporations, general 

partnerships, limited pal-tnerships, trusts and all other entities. 

23. Counterparts. This Mitigation Agreement may be executed in two or more 

counterparts, each of which shall be deemed an original, but all of which together shall constitute 

one and the same instrument. Counterparts may be transmitted by telefacsimile, and shall be 

effective upon receipt. The parties also agree to execute as Inmy "hard copy" originals of this 

Mitigation Agreeinent as they n~utually detennine to be appropuiate, which shall be distributed 

among the parties for their permanent files. 

v. 

MOTION 

In consideration of the foregoing, the parties to this Mitigation Agree~uent move the 

Director for Orders accomplishing the following: 
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1. The approval of this Mitigation Agreement. 

2. The exclusion of the WMC water rights identified 011 Exhibit A fro111 any curtailmeilt 

order or other water use restl-iction that the Director !nay determine to be applicable to 

said water rights which may occur as a result of any surface water Delivery Call in the 

ESPA currently pending before the Director or in ally subsequent surface water Delivery 

Call wllicll could 1-esult in curlailme~~t of those WMC water uighis. 

[Signatul-e page follows] 
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N WITNESS WI-lEREOF1 the parties hereto have caused this Mitigation Agrecliielli to 

be executed as of the day and year indicated immediately below. 

DATED as of the p- day of February 2007. 

WATEII MITIGATION COALITION 

R. S i ~ ~ ~ ~ l o t , C p l l ~ ~ ~ a n y  Co1t4grdLamb-Westo11 ky: Te r y ~ 2 .  ,..'< U +ng 
.-, 1,. :, ,,,/ -.,.:.:< ,.... .,, 

B ~ :  L,.<,*,.,-, ..,,.> A,,.'-2- _,_z - .& :-.... ~,. .. .. . . By: 
i .,I ,...' . 

Its: S e n i o r  Wice  Pres ide i i f ' ,  S e c r e t a r y  Its: 
and G e n e r a l  Counsel  

Basic America11 Foods, a division of Basic American; 111~. 

By: 
Its: 

SENIOR WATER USERS COALITION 

A&B higation District America1 Falls Reservoir District #2 

By: By: 
Its: Its: 

Burley Irrigation District Mililer Irrigation District 

By: By: 
Its: Its: 

Minidoka Irrigation District North Side Calla1 Coillpany 

By: By: 
Its: Its: 

Twill Falls Canal Comnpaily Clear Springs Foods, IIIC 

By: By: 
Its: Its: 
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!N W?TNESS WHEREOF, the partics hereto have caused this Mitigation Agreement to 

be executed as of thc day and year indicated immediately below. 

DATED as of the -. day ofFebruary 2007. 

WATER MITIGATION CIOAI,ITIQN 

5 .  K. Simplot Company ConAgdatnb-Weston 

BY: - ---. By: 
Its: Its: 

Basic A m e n ~ ~ -  Foods, a dIvisi0.n. nf Basic Arneric.~!?, he .  

By: 
Its: 

SENEOR WATER USERS COALITION 

A m  lrrigation District America1 Falls Reservoir District #2 

By: By: 
Its: Bs: 

Burley Irrigation District Milner Irrigation District 

BY:- By: 
Its: Its: 

Minidoka Irrigation District North Side Canal Company 

By: BY: 
Its: -- Its: 

Twin Falls Canal Conipany Clear Springs Foods, fnc 

BY:--..- By: - 
Its: Its: 
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n\i WITNESS WHEREOF, the pai-ties liereto have caused this Mitigation Ageemeiit to 

be executed as of thc day and year indicated imiuediately below. 

DATED as of the day of February 2007 

WATER MITIGATION COALITION 

J. R. Siinplot Company CoilAgra Foods Packaged Foods Company, 
Inc., dhla  Lmb-Weston 

By: By: .&' 
Its: 

e-- 
Its: Vice President Manufacturing 

Basic America11 Foods, 
a division of Basic American, Inc. 

CoilAgra Foods Paelcaged Foods Company, 
Inc., d/b/a ~&b-weston 

By: By: 
Its: Its: 

SENIOR WATER USERS COALITION 

A&B Irrigation District 

Its: 

Burley Irrigation District 

By: 
Its: 

Minidoka Imgation District 

Twin Falls Canal Coinpally 

By: 
Its: 

American Falls Reservoir District #2 

By: 
Its: 

Milner Irrigation District 

By: 
Its: 

North Side Canal Colnpany 

By: 
Its: 

Clear Springs Foods, Inc 

By: 
Its: 

U:\Legul\WATER\Sr Watcr Users Coalition\Processor Mitigation Agred&eiit (FINAL), 02-13-07doc 
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IN W W S S  mRmF* the M e 5  ber&o have m u d  &is WG@~can% Apemmt to 

be execuw as ofehe day and year indimted immwliately blow. 

D A m  as of&@- day safAu@s& 2086. 

WATER 

By: By: 
Its: Its: 

By: 
1%: 

6EMOR WAF= UGEgaPS COiQdm8N 

A&B Irrigation Distn'ot American Falls Reservoir Dishkt #2 

By: 
Its: 

Burley Irrigation D i i c t  Milner Irrigation District 

By: By: 
hts: Its: 

Minidoka higation District North Side Canal Company 

By: By: 
Its: Its: 

Twin Falls Canal Compruny Clear Spriqgs Foods, Inc 

By: - By: 
Its: Its: 
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IN 

be execul@d as ofthe day sr~d yew indic&ed imedi&e% below. 

DATED as of the - day of A y p  2006. 

WAmR WIGAmON 60 edN 

J. R. Simpfot Campmy Bttsie h e r i s m  Foods 

By: By: 
i ts :  Its: 

ConAgraarnb-Weston 

Its: 

AieB Inigation Dmict American Falls Reservoir District #2 

w- By: 
Its: Its: 

Burley Inigation Dishict Milner Irrigation Diet 

By: By: 
Its: Its: 

Mirddoka Irrigation Djsbric~ North Side Canal Company 

By: By: 
Its: Its: 

Twm Falls Canal Cc~mpany Clear Springs Foods, Ino 

By: By: 
Its: Its: 
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n\r SS WHEmGr', the parties I :to have caused this megalion Ageemeat to 

be execukd as of& day and ye::.- illdicatcd im ,diately below. 

DATED as of the ii:iy of August, i06. 

WA': ' i<lt  MITPGb 1OfM COALITION 

J. R. Simplot Company Basic A m e ~ c m  Foods 

By: By: 
Its: Its: 

ConApt.ananib-Weston 

By: 
Its: 

SEN r . it \VnT;'i?R :E;tS (73ALTTXON 

A&B Inigation District American Falls Reservoir District #2 

By: By: 
Its: -- Its: 

Burley Inigation District Milner Irrigation District 

By: 13y: 
Its: Its: 

Minidoka Mgation District North Side Canal Company 

By: Ry: 
Its: 1 ,:;: 

Twin Falls Cannl Cornpany Ce;tt. Springs Foods, Inc 

By: Rg: 
Its: 1, :: 
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IPd SS OF, the p d e s  h a l o  h v e  m d  *S M%igrrtion Ageement &a 

be executed as of the day asd year indicated dediately below. 

DAED 8s of the day ofAugust, 2006. 

W A 3 .  

J. R ShpBot Company Basic h & c m  Fads 

By: By: 
Its: Its: 

C o ~ ~ p / r , m b - W & n  

By: 
Its: 

SEM[OR WATER USERS COALZTXON 

A M  Irrigation District Amdcan Falls Reservoir District #2 

By: By: 
Its: Its: 

Burley Irrigation District Milner Irrigation District 

By: By: 
Its: Its: 

Minidoh Irrigation District Noah Side Canal Company 

By: By: 
Its: Its: 

Twin Falls Canal Company Clear Springs Foods, Inc 

By: By: 
Its: Its: 



E-4 SS OF, the paflies hefeto have mused this biAitiga&on Agreement to 

be exmkd  tis oP&e day md y m  k&ateil h d i a f e 1 y  below. 

DATED as of the - day of August, 2006. 

WAmR mB[GATION CBUETIION 

J. R. ShpIot, Company Basic Arnerican Foods 

BY: - By: 
Its: Its: 

ConnA~i%~nPs-W~toPp 

By: 
Its: - - 

SENIOR WATER USERS COALPTION 

A&Bdrrigation District American Falls Reservoir District #2 

By: By: 
Its: Its: 

Burley Inigation District Mker Irrigation District 

By: By: 
Its: Its: 

Minidoka Irrigation District North Side Canal Company 

By: 
Its: 

Twin Falls Canal Company Clear Springs Foods, Inc 

By: By: 
Its: Its: 
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IN WImESS WdEREOF, the parties hereto have caused this Mitigation Ageemen1 to 

be executed as of the day and year indicated immediately below. 

DATED as of the _____ day of August, 2006. 

WATER MITIGATION COALITIBR 

J. R. Silalpist Csmpmy Basic American Foods 

By: By: 
11s: Its: 

ConAgral~arn~-Wcsron 

Its: 

SENIOR WATER USERS COAElTlON 

A&B Irrigation District American Falls Reservoir District #2 

By: By: 
Its: Its: 

Burley Inigation District Milner Irrigation District 
/? 

By: B 
Its: It 

Minidoka lnigation District North Side C a d  Company 

By: By: 
Its: Its: 

Twin Falls Canal Company Clear Spengs Foods, Inc 

By: By: 
Its: - Its: 
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IN W X S S  WEREOF, the parties hereto have caused this Mitigation Agreement to 

be exemted as ofthe day md  year kirndieated imediately below. 

DATED as of the - day ofAugust, 2006. 

WATER IVIPmGATION CO(Pkfm0N 

J. R. Simplol Gompmy Basic American Foods 

By: By: 
Its: Its: 

CoplAg~dLmb-Weston 

By: 
Its: 

SENIOR WATER USERS COALITION 

A&B Imgation District American Falls Reservoir District #2 

By: By: 
Its: Its: 

Burley Irrigation District Milner Irrigation District 

By: By: 
Its: Its: 

Minidoka Irrigation District North Side Canal Company 

By: By: 
Its: Its: 

Twin Falls Canal Company Clear Springs Foods, Inc 

BY By: 
Its: Its: 
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W ESS WHEREOF, the parties hereto have caused this Mitigation Agreement to 

be executed as of the day and year indicated immediately below. 

DATED as of the day of August, 2006. 

WATER MITIGATION COALITION 

J. R. Simplot Company Basic American Foods 

BY: ._ BY: - 
Tts: Its: 

ConAgrdamb-Weston 

SENIOR WATER USERS COAtlTION 

A&B Irrigation District American Falls Reservoir District #2 

By: By: 
Its: Its: 

Burley Irrigation District Milner Irrigation District 

By: By: - 
Its: Its: - 

Minidoka Irrigation District Nor& Side Canal Company 

By: By: 
Its: Its: 

Twin Falls Canal Company Clear Springs Foods, hc 

By:___ 
Its: 
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Exhibit A 
Water Mitigation Coalition Meitlbei-s and Their Water Rights 

Water Right Number 

22-7737 

22-7391 

22-4063 

22-2204 

22- 1000s 

27-21 16 

27-4019 

27-741 1 

35-2823 

35-1 1398 

35-2755 

35-2603 

35-4127 

35-8669 

35-12670 

33-2054 

33-2075 

33-2076 

33-2119 

33-2125 

33-7007 

33-7053 

33-7061 

36-8471 

36-7333 

35-8162 

45-2746 

35-8114 

35-8131 

35-4175 

36-4179 

35-4189 

35-2192 

35-4044 

29-7467 

29-2020 

29-2225 

29-2375 

29-250 1 

29-2502 

29-7763 

Water Right Owncr 
Basic Aiiicrican Foods 

Basic American Foods 

Basic Aineilcan Foods 

Basic Amelican Foods 

Basic Amerrcan Foods 

Basic Ainericaii Foods 

Basic Ameiicaii Foods 

Basic Aiiie~ican Foods 

Basic Ametican Foods 

Basic A~nericaii Foods 
B--. ,,lc Amc~ican Foods 

Lainb Weston 

L.amb Weston 

Lamb Weston 

Lainb Weston 

J .  R. Simplot Company 

S. R. Simplot Co~npaiiy 

J. R. Simplot Company 

J. K. Simplot Company 

J. R .  Simplot Company 

S. R. Siniplot Company 

J. R. Simplot Company 

J. R. Simplot Company 

J. R. Simplot Company 

J. R. Simplot Company 

J. R. Simplot Company 

J. R. Siniplot Co~iipaiiy 

J. R. Simplot Company 

J. R. Simplot Company 

J. R. Simplot Company 

J. R. Simplot Company 

J, R. Simplot Company 

J. R. Simplot Company 

J. R. Simplot Company 

J. R. Siinplot Company 

J. R. Siinplot Company 

J. R .  Simplot Company 

J .  R. Simplot Company 

J. K. Simplot Company 

J. R. Simplot Company 

J. R. Simplot Company 



A&B Irrigation District 
1-14 
I-2060A 
1-2064F 
1-2068F 

American Falls Res. Dist. #2 
1-6 

Burlev Irrigation District 
1-7 

EXHIBIT I3 
Senior Coalll~on Mernbe1.s and Their Water Rlglits 

Milner Irrigation District 
1-9 
1-17 
1-2050 
1-2064B 
1-4052 

Minidoka Irrigation District 
1-8 
1-4045A 
1-10187 
1-10188 
1-10189 
1-10190 
1-10191 
1-10192 
1-10193 
1-10194 
1-10195 
1-10196 

Twin Falls Canal Company 
1-4 
1-10 
1-209 
1-2064A 
1-4052 
1-10042A 
1-10043 
1-10045A 

North Slde Canal Company 
1-5 
1-16 
1-210A 
1-210B 
1-212 
1-213 
1-215 
1-220 
1 -2064C 
1-4052 
1-10042B 
1-10043A 
1-10045B 
1-10053A 

(USBR) American Falls Reservoir 
1-284 
1-2064 
1-4052 
1-10042 
1-10053 

(USBR) Jackson Lake Reservoir 
1-4055 

(USBR) Palisades Reservoir 
1-2068 

Clear Springs Foods, Inc.(Snake River Farm) 
36- 4013A 
36-4013B 
36-7148 

Clear Springs Foods, Inc.(Crystal Springs Farm) 
36-7083 
36-7568 



EXHIBIT C 

TO 

STIPULATION REGAIiDING MITIGATION AND 

MOTION FOR APPROVAL 

Broclcway Calculations 



\vrVic; SLv(: 
lie: l31-oci.rw:1y liii l?;ici i;stiin;ilas 
Mtirclh 20 ,  2007 
Pagc 2 

Figures s l~owii~g the steady stale reacli gains fro111 specilic priority curtailme~it hoin I904 
tlii-ough 1975. 

* l'nble ( I  page) showing the depletions modeled for each member oTlhe Coalition and ihe 
steady state total tlepletioi~ simulated for each reach of the Snake Rivcr. 

22 SIMI'SON 
or Watcr Mitigatioii CoaIitioi~ fo2gknior Water LJsers' ~ o a ~ i t i o n  
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ESTIMATED PROCESSOR DIVERSION W U m t t  I run I ~MNOIUV I c o r ~ ~ t  .-.a- .-. -.- - ESPW 
Mobnum Chwmpbm A@iva ESPAM Cllculalsd twmattad 
Mhwked Fnclkn N& ESllM4lED dnhvskro 

~ ~ ~ I T Y  S u l l b c w  ~ l o n V o l u m  MuWw ldrnWlu NODE Vok'me w t s l l  %2" ds** - 
22 I#IOBool2410n BASIC AMERICAN 20.0 AFA 0.8 SW1183 SP059183 69.183 IMUIQTI 2842200 

NOMmKHlTeD AVERAQE PRKIRllY AND VOLUME I 

. - 

38 2623 Jun1019t31 BASIC AMERICAN 1 400.0 AFA BHWl881 m 1 . w  8/1WlWI 

36 11388Jm 1 1 W  BAMC AMERICAN 1 14.8 AFA 1.7 AFA 70.133 I 1  111989 32609.00 11111W0 
36 8114 F&24101# JRSMon*nd Pow 4.2 AFA N A S A  79.133 2/2411883 30371.00 2'241883 

36 a131 ~ l 8 1 0 1 #  JRSkckbdSGSl 82AFA 
NOMWElOHTED 

361 n66lsapl818(14 I lBASK:AMERlCAN1 3532.0AFA 1 0.8l~PO821351 SW82135 I 282E.OAFA 1 82136 19118/1#)4 1 23038.001 ~~~l 
361 4 1 7 6 1 ~  I 1066 I IJ-W 0 . 7 ~ ~  I o . e l s w a 2 i 3 s ~ ~ o e 2 i 3 5  I omw~ I 82136 lslinws l 2021o.Wl WfiWl 

NOM ~~ AVERME PRIOWW AND V O A U M E W -  

361 41801Nav14IWO I ( J R ~  P I ~  436.0AFA 1 0 . 8 P Z 5  WAFA 80.108 l l n ~ t ~  ~!294.00 1111~1880 
3 6  21921Jm 6 lll I IJRS-K~MII F d  840.0AFA I 0.8(SwWloSl SPOW101) 6IzOAFA I.108 1161196I 1 m . w  IwIQ6l 
361 4 0 4 4 1 ~ ~  1 1 ~ 2  1 IJRS-Knud~an F a d  248.OAFA I 0 . 8 ~ ~ ~ 1 ~ 1  SPOW~W 1 IWAAFA 80.108 ~ 1 1 1 ~ 6 2  m> 

NODE WEIGHTED AVERAGE PRIORITY AND VOLUUe 

I TOTAL MODELED C O N S U Y M   VOLUME^ 30656.1 AFAI I I 1 



Hydrologic Response-As hton to Rexburg 
Water Resource Coalition 

BrockmyEngineering, PLLC 
JCH - December 6,2005 F:\Projects\Surface Water Coal i t ion\P~\Tmientt lmpact8V1.  1 .XIS 
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Hydrologic Response-Shelley to Near Blackfoot 
Water Resource Coalition 1 

-Total Effect With Curtailment T o t a l  Effect Without Curtailment I 

Brod<way Engineering, PLLC 
JCH - December 6,2005 F:\Projects\Sufface Water Coalition\Processors\Tmnsiententlmpact9Vl .I .xls 



-Total Effect With Curtailment T o t a l  Effect Without Curtailment I 

Brockway Engineering, PLLC 
JCH - December 6,2005 F:\Projects\Surface Water Cmlition\Proceseors\Transient_lmpacts-Vl . I .As 
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Hydrologic Response-Buhl to Thousand Springs 
Water Resource Coalition 

T o t a l  E W  Wlth Curtailment T o t a l  effbd Wlthout Curtailment 

Brockway Engineering, PLLC 
JCH - December 6,2005 F:\Projects\Surface Water Coelitlon\Pmceseo~\Trensient~Impact~Vl .l .XIS 



Hydrologic Response-Thousand Springs 
Water Resource Coalition 

~ o t a l  EM With Curtailment ~ o t a l  ~ffect W o u t  Curtailment 

Brockway Englneerlng, PLLC 
JCH - December 6,2005 F:\Projectci\Surfeoe Water Coal i t ion\P~rs\Transl~nt~ImpdgVl. l  .xis 





Hydrologic Response--Malad 
Water Resource Coalition 
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Brockway Engineering, PLLC 
JCM - December 6,2005 F:\Projecb\Surface Water CoalitlonU)rocessors\Tran8ientntlmpackr-Vl .I .XIS 



Hydrologic Response-Malad to Bancroft Spring 
Water Resource Coalition 

10 - 

9 * 
A 
c 
0 8 -  .I * 
0 
m 

P. 7 -  

8 
11 8 - + 
V 

40 b d C & . d P $ ~ * C & @ & B # @ + ' ~ # # b ~ d 8 ~ P b ~  8 PBPB8 
QPCCCB$68$6CPCBQ$$&&&&&&~&88&& 

T o t a l  E M  Wlth CurtaNmont -Total Effect Wlthout Curtailment 

Brockway Engineering, PLLC 
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